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POLITICAL THEORIES OF THE SUPREME COURT FROM 

1789-1835 

CHARLES G. HAINES 
Ursinits College 

INTRODUCTION 

Prior to the time of the organization of the national government 
under the Constitution of 1787 the province of a court was very defi- 
nitely determined. In accordance with the principles of ancient cus- 
tom, a court was a tribunal established by law with the power to hear 
controversies between persons and to administer relief or punishment. 
It was the business of a court to interpret, pronounce and execute 
the law, to decide controversies and enforce rights. In the words of 
Lord Coke, "a court is a place where justice is judicially ministered." 1 

Such was the traditional position of a court when the Federal Con- 
stitution went into operation in 1789. A supreme court was provided 
for, to be organized by congress, in whose hands was placed the author- 
ity to create such inferior courts as might be necessary to carry out 
the judicial duties allotted to the federal government. The supreme 
court which was established by one of the first acts of the congress 
which met in 1789 very soon recognized and affirmed the limited and 
definite field for the exercise of judicial authority. The judicial de- 
partment, said Chief Justice Marshall, "has no will in any case. * * * 
Judicial power, as contra-distinguished from the power of the laws, has 
no existence. Courts are the mere instruments of the law." 2 Even 
at an earlier day Justice Story had expressed a similar view. In the 
Dartmouth College case he states that " it is not for judges to listen 
to the voice of persuasive eloquence or popular appeal. We have 
nothing to do but pronounce the law as we find it and having done 
this our justification must be left to the impartial judgment of our 

1 Co. Litt. 58a. 

2 Osborne v. Bank of the United States, 9 Wheaton, 738. 
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country." 3 Thus it was judicially determined that courts were merely 
the interpreters and expounders of the law of the land. It did not 
then fully appear that a slight departure from the realm of duties of 
courts of justice, practiced for more than a quarter of a century, was to 
lead to the evolution of a unique principle in governmental develop- 
ment whereby the courts of the United States would be obliged to 
enter the field of the discussion of political theories and would be 
involved in the subtle and elusive problems of politics. 

James Otis in his argument on Paxton's case of the writ of assistance 
announced a principle which has led to the assumption of relatively 
new powers by the courts of the United States and has had a momen- 
tous influence on the development of the American system of govern- 
ment. Otis argued in reliance upon the statement of Lord Coke and 
the dicta of other English judges that "where an act of parliament is 
against common right and reason or repugnant or impossible to be 
performed, the common law will control it and adjudge it to be void." 4 
Regardless of the fact that the principle then enunciated had practi- 
cally been repudiated in England, it was accepted by the colonists 
and at an early period incorporated into the legal systems of the States. 

Sir William Blackstone in his Commentaries, first published in 1765, 
admitted " that the rule is generally laid down that acts of parliament 
contrary to reason are void," adding, however, "but if the parliament 
will positively enact a thing to be done which is unreasonable, I know 
of no power that can control it." 6 Yet in direct contradiction to the 
practice of legislative supremacy so firmly established in England by 
1688, and contrary to the prevalent tendencies of the time, the colonial 
courts adopted the principle that a law contrary to the constitution or 
contrary to natural law and justice was void and that it was the duty 
of the courts to restrain the legislative authorities. 

The courts of New Jersey seem to have led the way in establishing 
this precedent in the case of Holmes v. Walton, decided in the year 
1780. 6 Two years later in Virginia it was announced that the court 
had power to declare any resolution or act of the legislature or of 

3 4 Wheaton, 519. 

4 See note on Paxton's case: Thayer, Cases on Constitutional Law, vol. i, p. 48, et al. 

5 See Thayer, vol. i, p. 51. 
8 Cited in 4 Halstead, 444. 
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either branch of it to be unconstitutional and void. 7 A similar deci- 
sion was reached in Rhode Island in the case of Trevett v. Weeden in 
1786. 8 Only a few years later the superior court of South Carolina 
decided that an act of the legislature was " against common right, as 
well as against magna charta and therefore ipso facto void." 9 And in 
1795 the circuit court of the United States for the Pennsylvania dis- 
trict in a very strong opinion declared in favor of a final review of 
legislation by the courts. 10 

There are several cases, in which the authority of the legislature is 
maintained and the courts' power of review denied. As a result of 
the controversy involved in a case before the mayor's court of New 
York City in which an attempt was made to set aside a law of the State 
government, the assembly of the State resolved "that the judgment 
aforesaid is, in its tendency, subversive of all law and good order, and 
leads directly to anarchy and confusion, because if a court instituted 
for the benefit and government of a corporation may take upon them 
to dispense with and act in direct violation of a plain and known law 
of the State, all other courts, either superior or inferior, may do the 
like; and therewith will end all our dear-bought rights and privileges 
and legislatures become useless." 11 Even the supreme court took a 
rather uncertain attitude on the issue at least until 1799 when a num- 
ber of the State legislatures in replying to the Kentucky resolutions of 
179S expressed themselves decidedly in favor of a final power of inter- 
pretation in the hands of the highest courts of the land. It remained 
for Chief Justice Marshall to settle the question almost beyond the 
possibility of a doubt, especially so far as the national authorities were 
concerned in the powerful opinion delivered in 1803 relating to the 
case of Marbury v. Madison. 12 

' Commonwealth v. Caton, 4 Call, 5. 

8 See Thayer, vol. i, p. 73. 

• Bowman v. Middleton, 1 Bay, 252. 

10 "The constitution is certain and fixed; it contains the permanent will of the 
people; and is the supreme law of the land; it is paramount to the power of the leg- 
islature, and can be revoked only by the authority that made it." "The Constitu- 
tion fixes limits to the exercise of legislative authority and prescribes the orbit 
within which it must move." Vanhorne's Lessee v. Dorrance, 2 Dallas, 304. 

11 See Thayer, vol. i, p. 73. 

12 1 Cranch, 137. 
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Against the obnoxious acts of an unlimited government arose the 
fierce resistance of the colonists which led to the revolution. That 
tendency against which they were certain they must guard themselves 
was an arbitrary and absolute power in the government. The doctrine 
advanced during the early period of the revolution — that courts of 
justice could declare void acts of the British parliament, applied with 
peculiar significance to American governmental ideas wherein certain 
fundamental laws were regarded as having an inherent and intrinsic 
force beyond the ordinary acts of the legislature. To preserve written 
constitutions and to protect the individual against the encroachments 
of legislation beyond the limits prescribed by the people, a final arbiter 
or tribunal of appeal was necessary and indispensable. It seemed quite 
natural and appropriate to place courts of justice in the position of 
guardians of written constitutions. The wonderful significance of 
this departure and the consequences upon a political system as well as 
upon a system of courts were scarcely comprehensible in this early 
period of the American nation. In the development underlying the 
principle involved in the determination of this important point lies 
the basis for the fact that courts in the United States are continually 
called upon to deal with questions that are purely political and govern- 
mental ; to enter partially at least into the realm of legislation ; and to 
discuss questions of political, economic and social theory. 

If the supreme court of the United States had followed strictly and 
consistently the line of duties regularly allotted to a court, it would be 
useless to search the judicial opinions of that body for political theo- 
ries. From a strictly judicial standpoint, the court should have had 
no particular theories to expound in the interpretation of the consti- 
tution, laws, treaties and public acts brought to its consideration. But 
the supreme court did not confine itself so rigidly to an exposition of 
law, pure and simple ; and in view of the commanding position which 
the court soon found occasion to assume in the system of government 
outlined by the Constitution, the justices in giving their opinions on 
the cases to be determined, thought it incumbent upon them to dis- 
cuss fully and clearly some of the fundamental problems of political 
theory. 

There were, however, too many obstacles to have made it possible for 
the court to follow a definite system of political theory. The funda- 
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mental duties of a court forbade any elaborate dissertations on govern- 
ment. The court was made up of several justices, each holding inde- 
pendent and sometimes totally opposite views. Finally, whatever 
theory may be gathered from the decisions of the court must be consid- 
ered as the opinion of a justice given under existing circumstances 
to decide a definite case. Certain tendencies underlying the court's 
interpretation of the law are rather clear and definite and on a few 
subjects the position of the court has been strong and decisive enough 
to give a definite setting for American political theory as well as Ameri- 
can constitutional law. 

The reported decisions of the court have little to offer that is new or 
original in the field of political theory. It is rather the court's lucid 
expression of the prevailing political doctrines that has given these 
judicial opinions such a marked prominence in crystallizing the polit- 
ical thought of the nation. One of the essential questions with which 
political theory has to deal, is the separation of governmental powers. 
Locke, in his Essays on Civil Government, speaks of a separation of govern- 
mental powers but declares in favor of a supreme legislative authority. 13 
Montesquieu, in his L' Esprit des Lois, suggests the idea of a threefold 
separation of powers which became the basis for the division of powers 
in American constitutions, State and national." But France very 
soon interpreted the principle announced by Montesquieu so as to 
make the judiciary practically subordinate to the executive and legis- 
lative departments of the government. It was a question of para- 
mount importance to determine the exact meaning of the separation 
of governmental powers under a constitutional system such as that 
formulated in the convention at Philadelphia. 



13 "There can be but one supreme power, which is the legislative, to which all the 
rest are and must be subordinate, yet the legislative being only a fiduciary power to 
act for certain ends, there remains still in the people a supreme power to remove or 
alter the legislative, when they find the legislative act contrary to the trust reposed 
in them." Locke, Treatise on Government, chapter xii. 

14 II y a dans chaque Etat trois sortes de pouvoirs: la puissance legislative, la 
puissance executrice des choses qui dependent du droit des gens, et la puissance 
executrice de celles qui dependent du droit civil. Montesquieu, Book XI, chapter vi. 
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SEPARATION OF GOVERNMENTAL POWERS 

The Constitution of the United States does not expressly grant the 
power to the supreme court to declare acts of congress, contrary to 
the Constitution, void, but in the arguments preceding the adoption 
of the Constitution, there are a number of opinions favoring the view 
that wherever a particular statute contravenes the Constitution, it 
will be the duty of the judicial department to declare such an act void. 
It was continuously asserted that the judicial department should be 
an independent and coordinate branch of government. The first case 
touching the relation of the departments of the United States was 
Hayburn's case. 15 An attempt was made by an act of congress to 
appoint the judges of the circuit court to receive and determine upon 
the claims of certain persons to be placed upon the pension list. There 
was opposition to the act on the ground that congress could not by 
law assign to the judicial department any duties but such as were of a 
judicial nature. It was intimated that the members of the court would 
execute the act as commissioners and not as acting in their regular 
judicial capacity whence the executive authorities and the legislature 
might act as a court of errors. While the case was under considera- 
tion congress passed another act making a decision by the court unnec- 
essary, but the notes of the justices indicate the position which was 
taken in later decisions more directly to the point. In 1798, a case 
was appealed to the supreme court to test the validity of a retroactive 
law passed by the legislature of Connecticut. 16 Justice Chase was 
satisfied that the supreme court had no jurisdiction to determine that 
any law of the State legislature contrary to the State constitution was 
void, but declined to express an opinion whether they could declare 
void an act of congress contrary to the Federal Constitution. Justice 
Iredell, who had previously expressed an opinion unfavorable to this 
authority of the court now said : " If any act of congress or of the legis- 
lature of a State violates those constitutional provisions, it is unques- 
tionably void; though, I admit, that as the authority to declare it 
void is of a delicate and awful nature, the court will never resort to 



15 2 Dallas, 409. 

16 Calder v. Bull, 3 Dallas, 386. 



POLITICAL THEORIES OF THE SUPREME COURT 227 

that authority but in a clear and urgent case." 17 The timid and doubt- 
ful attitude concerning this power was very evident in the first cases 
which came before the court. " To be obliged to act contrary, ' ' says one 
justice, "either to the obvious direction of congress, or to a constitu- 
tional principle, in our judgment equally obvious, excited feelings in us 
which we hope never to experience again." 18 The way the court 
should decide when the direct issue presented itself seemed fairly clear 
and gradually impressed the members of the court in favor of a final 
power of review by the federal judiciary. It was left for Chief Justice 
Marshall, whose creative thinking was always expressed in the most 
definite and lucid style to lay the corner stone of this unique feature 
of the American system. The fundamental principles of constitu- 
tional interpretation as well as the most important opinions of the 
supreme court on the field of political theory were contributed by the 
master mind of Marshall. 

The position of the court and the relation between the three depart- 
ments of our government were determined by the chief justice in the 
great case of Marbury v. Madison. 19 The question arose whether the 
authority given to the supreme court — by the act establishing the judi- 
cial courts of the United States — to issue writs of mandamus to public 
officers, was warranted by the Constitution, or, in other words, whether 
an act repugnant to the Constitution could become the law of the land. 
The court declares: "This original and supreme will organizes the 
government and assigns to different departments their respective 
powers." " The powers of the legislature are defined and limited ; and 
that those limits may not be mistaken, or forgotten, the Constitution 
is written." "It is a proposition too plain to be contested, that the 
Constitution controls any legislative act repugnant to it; or, that the 
legislature may alter the Constitution by an ordinary act." 

"The Constitution is either a superior paramount law, unchangeable 
by ordinary means, or it is on a level with ordinary legislative acts, 
and, like other acts, alterable when the legislature shall please to alter 
it." 

" Certainly all those who have framed written constitutions contem- 

17 Calder v. Bull, 3 Dallas, 386. 

18 Note to Hayburn's Case, 2 Dallas, 409. 
" 1 Craneh, 137. 
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plate them as forming the fundamental and paramount law of the 
nation ; and, consequently, the theory of every such government must 
be, that an act of the legislature, repugnant to the Constitution, is 
void." 

"If, then, the courts are to regard the Constitution, and the Con- 
stitution is superior to any ordinary act of the legislature, the Constitu- 
tion, and not such ordinary act, must govern the case to which they 
both apply." 

" Thus, the particular phraseology of the Constitution of the United 
States confirms and strengthens the principle, supposed to be essential 
to all written constitutions, that a law repugnant, to the Constitution 
is void ; and that the courts, as well asVither departments, are bound 
by that instrument." This masterly opinion at once settled the doubt 
regarding the authority of the court in a manner that was clear, defi- 
nite and decisive. In it, the chief justice declared that the supreme 
court was the final interpreter and guardian of the Federal Constitu- 
tion and formulated a theory of the separation of powers differing 
widely from the English system and entirely distinct from the inter- 
pretation of that theory advanced by Montesquieu. The case became 
authority for the proposition which already had been incorporated 
into a number of State constitutions and which was destined to become 
a distinct feature of the whole political system of the United States — 
that a constitution is a fundamental law formulated by the people 
acting in their sovereign capacity, in which the government is organ- 
ized and the limits are prescribed for the exercise of governmental 
power; and, that the courts as interpreters of the law are given the 
authority to preserve and defend these constitutions as inviolable acts, 
to be changed only by the original and supreme power. President 
Jefferson did not accept as final the opinion of the chief justice but it 
was clearly in line with the prevailing opinion of the time, and the 
reverence for law so notable among the American people has made it 
possible for the court to maintain its position with very few exceptions. 

The supreme court guided by a Constitution which rather broadly 
determined its field and defined its powers became henceforth the final 
interpreter of its own authority as well as the authority of the other 
departments. To have abused this power especially at the beginning 
would have meant the speedy downfall of the high authority of the 
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court. The court had had several reverses and realized that its way 
must be paved with great caution. Important questions of govern- 
mental policy were brought to the court for solution. To guard the 
position of the federal judiciary and to keep it out of politics as far as 
the exigencies of the case would allow, there was recognized in the 
distribution of powers by the Constitution, a realm within which it was 
not the province of a court to interfere. " By the Constitution of the 
United States," says Chief Justice Marshall in the case, Marbury v. 
Madison, "the president is invested with certain important political 
powers, in the exercise of which he is to use his own discretion, and is 
accountable only to his country in his political character and to his own 
conscience. * * * "Where the heads of departments are the political 
or confidential agents of the executive, merely to execute the will of 
the president, or rather to act in cases in which the executive possesses 
a constitutional or legal discretion, nothing can be more perfectly clear 
than that their acts are only politically examinable." 20 Again, in the 
case of Foster v. Neilson, 21 Marshall holds that, "in a controversy 
between two nations concerning national boundary, it is scarcely 
possible that the courts of either should refuse to abide by the measures 
adopted by its own government." "The judiciary is not that depart- 
ment of the government to which the assertion of its interests against 
foreign powers is confided." The court here accepted as final an act 
of congress determining a boundary dispute with Spain regarding the 
territory of Florida whereas according to the Constitution the executive 
in conjunction with the senate is that branch of government to which 
our foreign relations are entrusted. The so-called realm of political 
issues or political powers has served as a refuge for the court when any 
definite determination would have been of a delicate and uncertain 
nature involving the court in the direct field of political controversy. 
Justice Chase recognizes a further limitation upon the power of the 
court in the case of Ware v. Hylton. 22 " The legislative power of every 
nation," says he, " can only be restrained by its own constitution; and 
it is the duty of its courts of justice not to question the validity of any 
law made in pursuance of the constitution." The justice of a legis- 

20 1 Cranch, 137. 

21 2 Peters, 253. 

22 3 Dallas, 199. 
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lative act could not therefore be questioned by the court unless there 
was an infringement of constitutional authority. The idea of rejecting 
laws contrary to natural justice or as infractions of the law of nature, 
though repeated a number of times by members of the supreme court, 
did not come to be regarded as sufficient ground to declare legislative 
acts void. 

From the nature of its position and the principles underlying its 
organization, the supreme court has refused to consider any constitu- 
tional question unless a case is prosecuted by an individual demanding 
redress. Various attempts have been made to require the court to 
act as a general governmental counsel, giving the executive or the 
legislature, opinions upon the constitutionality of proposed measures. 
Soon after the establishment of the national government, Washington 
asked the opinion of the judges of the supreme court upon various 
questions arising out of the treaty with France. Concerning the atti- 
tude of the court Marshall writes : " It is probable that the difficulties 
felt by the judges of the supreme court in expressing their sentiments 
on the points referred to them were communicated to the executive. 
Considering themselves merely as constituting a tribunal for the deci- 
sion of controversies brought before them in legal form — these gentle- 
men deemed it improper to enter the field of politics by declaring their 
opinions on questions not growing out of the case before them." 23 Each 
department of our government, then, has a definite sphere of action 
within which there can be no outside interference. The legislative, 
executive and judicial departments are in a rather definite sense coor- 
dinate branches of one government. On certain subjects each depart- 
ment is free to act without the interference of the others, whereas the 
judicial department declaring the law is a decided check upon the 
legislative and executive encroachments which are manifested in 
many governments. Most significant of all is the fact that the supreme 
court has thus become an independent, coordinate and controlling 
branch of the national government. The separation of powers in the 
United States means that the courts must exercise to a certain degree 
legislative duties. Laws of congress, in one sense, are not final until 
this highest court has granted its seal of approval. This is part of the 

23 Letter of Marshall (unpublished). 
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price paid to preserve the sanctity of a written constitution; to uphold 
under a presidential system the real sovereignty of the people; and, to 
assure the success of a federal system of government in the United 
States. 

NATURAL LAW AND CIVIL LIBERTY 

The political thinking of this period was saturated with the social 
contract philosophy, its principles of natural law and its guarantees 
for the liberty of the individual. The supreme court in its opinions 
could not escape references to these prevalent notions. "There are," 
says Marshall, "certain great principles of justice, whose authority 
is universally acknowledged, that ought not to be disregarded." The 
chief justice gave an opinion in this case that the State is prevented 
from passing obnoxious acts by general principles which are common to 
our free institutions. 24 At another time Justice Chase stated that 
" there are certain vital principles in our free republican government 
which will determine and overrule an apparent and flagrant abuse of 
legislative power, as to authorize manifest injustice by positive law; or 
to take away that security for personal liberty, or private property, 
for the protection whereof the government was established. An act 
of the legislature (for I cannot call it a law) contrary to the great first 
principles of the social compact, cannot be considered a rightful exer- 
cise of legislative authority. " 2S The social compact theory seems to 
have been accepted by many members of the court but it is seldom 
that any reference to the theory can be found in their opinions. How- 
ever, a comprehension of the theory is necessary at many times to 
understand the views of the court. The idea of an original compact 
or agreement which it was the duty of the supreme court to guard as 
well as certain fundamental principles of law and justice, for the pre- 
servation of which courts were instituted, gave added force to the deter- 
mination that it was the province of the courts to keep the powers of 
congress within well defined limits. An attempt was made to uphold 
the fundamental principles of republican government and the spirit of 
the Constitution as well as to protect the individual when his natural 
rights were in danger of infringement. 

24 Fletcher v. Peck, 6 Cranch, 87. 

25 Calder v. Bull, 3 Dallas, 386. 
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During the period from 1789-1835 the people had not become accus- 
tomed to the protection which the courts substantially afford today. 
The policy of the supreme court had to be constructive in order to 
maintain and strengthen federal authority. There are only a few 
instances in which the rights of the individual are upheld against the 
powers of government. In Marbury v. Madison, already cited, the 
court undertook to protect the right of office when vested in the individ- 
ual. It was held also that no arrest could be made without a good and 
certain cause supported on the oath of an interested party, 28 and sev- 
eral limitations on criminal trials were defended against the encroach- 
ments of the officers of the government. The time had not yet come 
when the courts of the United States could be regarded as the bulwark 
of the liberties of the people. In the early years there were many 
objections to the power exercised by the supreme court but after a 
brief period there were appeals to this tribunal to check the encroach- 
ments of the State governments upon the rights of their own citizens. 
The supreme court, however, refused to apply the restrictions of the 
amendments to the Federal Constitution to the procedure of the State 
governments. The argument was made that "the Constitution was 
ordained and established by the people of the United States for them- 
selves, for their own government, and not for the government of the 
individual States." 27 Each State established a constitution for itself, 
and in that constitution provided such limitations and restrictions on 
the powers of its particular government as its judgment approved. 
For protection against State governments the people must look to the 
State constitutions and the State courts. In short, the protection 
of the civil liberty of the individual was divided between the two 
governments, State and federal. 

STATE AND SOVEREIGNTY 

State and sovereignty are probably the most difficult terms to 
define that are to be found in political theory. They are among the 
most fundamental concepts at the basis of all political thought. The 
supreme court was very soon called upon to determine the significance 

26 Ex parte Burford, 3 Cranch, 448. 

27 Barron v. The Mayor and Council of Baltimore, 7 Peters, 243. 
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of these terms under the federal system. To answer the claim that 
the District of Columbia was a State since it was a distinct political 
society, the chief justice said that " the members of the American con- 
federacy only are the States contemplated by the Constitution;" that, 
" the word State is used in the Constitution as designating a member 
of the Union and excludes from the term the signification attached to 
it by writers on the laws of nations." 28 On the other hand, in order to 
have a tax apply to the inhabitants of the same district the court held 
that the United States in one clause of the Constitution was " coexten- 
sive with the territory under the jurisdiction of the government," and 
that the people of the district were required to pay the tax at the uni- 
form rate provided by congress in accordance with the Constitution. 2 " 
These two decisions did not touch the general meaning of the term 
State and left its use in the Constitution indefinite and unsettled. 
A number of later cases made it necessary to determine more clearly 
the meaning of the term State in our jurisprudence. 

On the meaning of the term sovereignty the court is more explicit. 
There are a number of instances in which the court speaks of sovereignty 
as a term to be applied to the people only. Chief Justice Marshall 
seems to be thinking of sovereignty in this, its political sense, when he 
speaks of the supreme will which organizes the government and out- 
lines the fundamental law for the whole community. The court, then, 
recognizes an ultimate sovereignty in the people which is the original 
power at the basis of government. Marshall, in discussing the nature 
of this power, says, that " the jurisdiction of the nation within its own 
territory is necessarily exclusive and absolute." "All exceptions to the 
full and complete power of a nation within its own territories must be 
traced up to the consent of the nation itself." 30 

The court repeatedly affirmed the proposition that the people of 
the United States adopted the Constitution and not the States in their 
sovereign capacities as was maintained by those favoring States' rights. 
One dissenting opinion is worthy of notice. Justice McLean, in Wor- 
cester v. the State of Georgia, 31 stated that, " the Constitution was 

28 Hepburn and Dundas v. Ellzey, 2 Cranch, 445. 

29 Hyltonv. The United States, 3 Dallas, 171. 

30 The Schooner Exchange v. McFaddon, 7 Cranch, 116. 
51 6 Peters, 515. 
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formed, not, in my opinion, as some have contended, by the people o f the 
United States, nor as others, by the States, but by a combined power 
exercised by the people, through their delegates limited in their sanc- 
tion to the respective States. The vote of the people was limited to 
the respective States in which they resided. So that it appears there 
was an expression of popular suffrage and State sanction, most happily 
united, in the adoption of the Constitution of the Union." Chief 
Justice Marshall admitted that the people acted through the States 
as a matter of necessity in the adoption of the Constitution but he 
claimed that the States served merely as the most convenient admin- 
istrative divisions by which the voice of the people was recorded. The 
national political sovereignty of the people was one of the prevailing 
political notions of the period. Nationalism versus particularism 
had not yet taken such a definite form that it was necessary to defend 
so vigorously either State sovereignty or national sovereignty. 

There is a notion very evident in many opionions of the court, that 
sovereignty was divided in our system of government. " In America, ' ' 
according to Marshall, " the powers of sovereignty are divided between 
the government of the Union and those of the States. They are each 
sovereign with respect to the objects committed to it, and neither 
sovereign with respect to the objects committed to the other." 32 At 
another time, the court states that "the general jurisdiction over the 
place, subject to this grant of power, adheres to the territory as a por- 
tion of sovereignty not yet given away. The residuary powers of 
legislation are still in Massachusetts." 33 "These States are constituent 
parts of the United States. They are members of one great empire 
for some purposes sovereign, for some purposes subordinate." 34 The 
several States according to the court, reserved all internal sover- 
eignty. In one case the declaration was made that " the United States 
are sovereign as to all the powers of government actually surrendered. 
Each State in the Union is sovereign as to all powers reserved." A 
series of decisions gave expression to the same theory that sovereignty 
is capable of division and actually had been divided under the Ameri- 
can system. 

32 McCulloch v. Maryland, 4 Wheaton, 316. 

33 United States v. Berens, 3 Wheaton, 337. 

34 Cohens v. Virginia, 6 Wheaton, 264. 
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There appears to be, therefore, a confusion in the use of the term 
sovereignty. The original supreme will or the sovereignty of the 
people surely cannot be divided. The meaning of the court becomes 
intelligible only when it is recognized that sovereignty is used to express 
two different ideas. According to the first use sovereignty is the 
original supreme will which organizes the government. This will is 
indivisible, inalienable and is the very essence of the State under any 
form of government. Professor Dicey calls this political sovereignty, 
and as defined by Justice Story 35 it is, " the supreme, absolute, uncon- 
trollable power, the jus summi imperii, the absolute right to govern." 
In a democracy, it is the sovereignty of the people as expressed through 
elections, constitutional conventions or constituent assemblies. In 
the second place, sovereignty may be used to signify the sum total of 
governmental powers. It may be used in a more limited sense to 
signify " such political powers as in the actual organization of the par- 
ticular State or nation are to be exclusively exercised by certain pub- 
lic functionaries without the control of any superior authority." In 
this sense, sovereignty may be of a very limited nature. It may 
extend to a few or many objects. It may be unlimited as to some, it 
may be restrained as to others. This may be termed legal sovereignty. 
It is the sense most generally attached to the term by courts when they 
speak of a divided sovereignty. Governmental powers or the powers 
of sovereignty in such a legal sense are certainly capable of division. 
Speaking of the States as sovereign no doubt helped to create and foster 
the conviction that they must be sovereign in the political sense. The 
confusion in the use of sovereignty by the court increased the doubt 
regarding its location in a federal system and only added fuel to the 
conflict which was soon to be brought to the test of arms. 

FEDERAL VERSUS STATE AUTHORITY 

The most fundamental and by far the most difficult question that 
came before the court for determination was the legal relation between 
the governments of the States and the government of the United States. 
To the court as the final interpreter of the Constitution most of the 
important controversies affecting this relation were appealed. The 

35 Story on the Constitution, vol. i, pp. 142-3. 
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extra legal methods followed throughout the Revolution, in the estab- 
lishment of the confederation and especially in the course of the forma- 
tion and the adoption of the Constitution led to almost insuperable 
difficulties which the court from the nature of its position was obliged 
to settle. The political nature of the issue did not seem to affect the 
court's consideration. Ware v. Hylton 36 is the first case in which this 
relation is directly discussed. The difficulty arose over the conflict 
of a law of the State of Virginia confiscating the property of British 
subjects and a section of the treaty of 1783 which provided for the 
payment of debts due British creditors — Justice Chase gave the opin- 
ion of the court and upheld that section of the treaty of 1783, regardless 
of the law of Virginia. He held that a treaty according to the Consti- 
tution of the United States is the supreme law of the land. Neverthe- 
less, in this opinion, the justice announces a doctrine which later became 
the pronounced theory of the States' rights adherents: "In June, 1776, 
the convention of Virginia formally declared that Virginia was a free, 
sovereign and independent State, and on the Fourth of July, 1776, 
following, the United States in Congress assembled, declared the thir- 
teen United Colonies Free and Independent States. I consider this as 
a declaration; not that the United Colonies jointly, in a collective 
capacity, were independent States, but that each had a right to govern 
itself by its own authority, and its own laws without any control from 
any other power on earth. I have ever considered it as an established 
doctrine of the States that all laws made by the legislatures of the 
several States after the declaration of independence were the laws of 
sovereign and independent States." This is a definite recognition of 
State sovereignty, especially during the period following the Declara- 
tion of Independence and only a little advance was necessary to lead 
to the Kentucky resolutions, the Hartford convention and direct nulli- 
fication by South Carolina. This theory even in a more pronounced 
form is continually presented in the arguments on cases appealed to 
the court but it receives little encouragement in the decisions given 
by the court. Even Justice Chase determined that the treaty of 1783, 
declared to be the supreme law of the land by the Constitution, must 
be upheld and the law of Virginia repugnant thereto, was declared null 

36 3 Dallas, 199. 
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and void. Hereafter the doctrines of the federalists dominate the court 
to such a degree that practically all of the great cases are determined 
in favor of the national government, upholding almost exclusively 
the powers of the central authorities. 

As early as 1809 in the case of United States v. Peters, 37 wherein 
there was a direct conflict between the sentence of a United States 
court and a subsequent act of the legislature of Pennsylvania, the 
supreme court says: "If the legislatures of the several States, may, at 
will, annul the judgments of the courts of the United States, and de- 
stroy the rights acquired under those judgments, the Constitution itself 
becomes a solemn mockery, and the nation is deprived of the means of 
enforcing its laws by the instrumentality of its own tribunals." It is 
emphatically declared that the ultimate right to determine the juris- 
diction of the courts of the Union is not placed by the Constitution in 
the several State legislatures but in the supreme court of the United 
States. The national argument in favor of the supremacy of the federal 
courts is probably best formulated in the case of Martin v. Hunter's 
Lessee, 33 wherein it was claimed that the appellate power of the supreme 
court of the United States could not apply to the supreme court of 
Virginia. The opinion of Justice Story is strong and decisive. He 
holds that " the Constitution of the United States was ordained and 
established, not by the United States in their sovereign capacities, 
but emphatically, as the preamble declares by the people of the United 
States." "The sovereign powers vested in the State governments by 
their respective constitutions remain unaltered and unimpaired, 
except so far as they are granted to the government of the United 
States." The government of the United States can claim no powers 
which are not granted to it by the Constitution, either expressly or by 
necessary implication, but its words are to be taken " in their natural 
and obvious sense, and not in a sense either unreasonably restricted 
or enlarged." " It is a mistake that the Constitution was not designed 
to operate upon States in their corporate capacities. It is crowded 
with provisions which restrain or annul the sovereignty of the States 
in some of the highest branches of their prerogatives." "The courts 

37 United States v. Peters, 5 Cranch, 115. 
38 1 Wheaton, 304. 
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of the United States can, without question, revise the proceedings of 
the executive and legislative authorities of the States, if they are found 
to be contrary to the Constitution, and may declare them to be of no 
legal validity. Surely, the exercise of the same right over judicial 
tribunals is not a higher or more dangerous act of sovereign power." 
The supreme court had now declared itself as the board of arbitration 
between the federal and State authorities. Following the decision in 
the case of Marbury v. Madison any encroachment on the part of con- 
gress or the president could be prevented by the court whereas the 
opinion of Justice Story was authority for the doctrine that any act 
of a State — legislative, executive or judicial, even the final voice of 
the people in the State constitutional convention could be set aside 
when considered by the supreme court to be in conflict with the provi- 
sions of the Federal Constitution. 

THE EFFECTS OF THE ELEVENTH AMENDMENT 

Such a broad grasp of power in the hands of central authorities 
could not remain unchallenged by' the States which were so jealous of 
the growth of any outside authority. The court's power and jurisdic- 
tion is attacked in almost every case involving constitutional issues 
and its authority is contested in every conceivable way. In 1793 when 
the court decided that the term sovereign could be used only when 
applied to the people of the United States, since the people of Georgia 
by acceding to the Constitution of the United States relinquished 
their sovereignty and vested control over themselves in the central 
government, and that as a consequence a suit against the State of 
Georgia for debt by a citizen of another State could be maintained in 
the United States courts, Georgia not only refused to execute the 
decree of the court but also declared a penalty of death upon smy one 
attempting to enforce the decision. 39 A widespread excitement arose 
throughout the country and an amendment to the Constitution was 
hurriedly formulated and ratified by the requisite number of States, 
providing that the judicial power of the United States shall not extend 
to any suit commenced or prosecuted against one of the United States 

39 Chisholm's Executor v. Georgia, 2 Dallas, 419. 
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by citizens of another State. 40 This amendment gave a new ground 
for attack since many cases could be so commenced and prosecuted 
that the State became one of the interested parties. Backed by the 
doctrine that a State may not be sued, the State of Virginia, in 1821, 
refused to execute an act of congress but instead executed one of the 
acts of its own legislature and claimed that neither the supreme court 
nor any other federal power had the right to interfere. Virginia 
claimed the right to accept or reject acts of the national congress. 
On an appeal to the supreme court, Marshall, delivering the opinion, 
determined the question in favor of the nation and silenced for a time 
those upholding State supremacy. 41 " They maintain," says Marshall, 
" that the nation does not possess a department capable of restraining 
peaceably, and by authority of law any attempts which may be made, 
by a part against the legitimate powers of the whole; and that the 
government is reduced to the alternative of submitting to such attempts 
or of resisting them by force." Referring to the number of State 
governments the chief justice remarked: Twenty courts of final juris- 
diction, over the same causes " arising upon the same laws, is a hydra 
in government from which nothing but contradiction and confusion 
can proceed." " Such a construction wouldreduce to a nullity almost 
the entire Constitution and must in the consideration of that instru- 
ment be untenable." The Constitution declares the laws, treaties, 
and public acts of the United States to be the supreme law of the land 
and that the judges in every State shall be bound thereby, anything 
in the constitution or laws of any State to the contrary notwithstanding. 
"This is the authoritative language of the American people, and, if 
gentlemen please, of the American States. " " The general government 
though limited to its objects is supreme with respect to these objects. 
This principle is a part of the Constitution, and if there be any who 
deny its necessity none can deny its authority." Though a sovereign 
and independent State may not be sued without its own consent such 
liability to suit is a portion of sovereignty that may be surrendered. The 
judicial department is authorized to decide all cases of every descrip- 
tion arising under the Constitution or laws of the United States. From 



10 Article XI, Amendments to the Constitution of the United States. 
41 Cohens v. Virginia, 6 Wheaton, 264. 
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this general grant of jurisdiction, no exception is made of those cases 
in which a State may be a party. We think a case arising under the 
Constitution or laws of the United States is cognizable in the courts of 
the Union whoever may be the parties to the case. The people made 
the Constitution and the people can unmake it. It is the creature of 
their own will, and lives only by their will. But this supreme and 
irresistible power to make or to unmake resides only in the whole body 
of the people. Virginia had lost her case and the national government 
had gained a decisive victory for the eleventh amendment adopted to 
protect State authority was reduced by interpretation to a mere 
shadow of the original intention. 

LIMITATIONS ON THE POWERS OF THE STATE 

Not only were the acts of Congress upheld at the expense of State 
authority but certain definite limitations were also placed upon the 
State governments in conducting their own affairs. The Constitution 
provides that the States shall not impair the obligation of contracts. 
On the basis of this provision the court held, in the case of Fletcher v. 
Peck, 42 that when a law is in its nature a contract, when absolute rights 
have vested under that contract, a repeal of the law cannot divest 
those rights. It was the unanimous opinion of the court that the 
State of Georgia was restrained either by general principles which 
are common to our free institutions or by the particular provisions of 
the Constitution of the United States from passing a law whereby an 
estate could be constitutionally and legally impaired. The great 
case of Dartmouth College v. Woodward 43 extended the limitations 
already imposed. It was therein held that a charter granted to a pri- 
vate institution or corporation was a contract and that such contract 
could not be impaired by future legislation unless such right had been 
reserved in the original grant. ' 'In respect to public corporations which 
exist only for public purposes, as counties, towns and cities, the State 
legislature may, under proper limitations have a right to change, 
modify, enlarge or restrain them, securing however the property for 



« 6 Cranch, 87. 
43 4 Wheaton, 519. 
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the uses of those for whom and at whose expense, it was originally- 
purchased. But the legislature cannot repeal statutes creating private 
corporations or confirming to them property already acquired under 
the faith of previous laws, and by such repeal vest the property exclu- 
sively in the State or dispose of the same to such purposes as they may 
please without the consent of the corporations." 

The clause in the Constitution which authorizes congress to regulate 
commerce was likewise so interpreted as to take practically all com- 
mercial regulations out of the jurisdiction of the State. The court 
defined commerce to include traffic and general commercial inter- 
course and held that the primary regulations belong to congress and 
not to the States. It is said that the decision in Gibbons v. Ogden 44 
destroyed the exclusive right to navigate the waters of New York by 
steam, so long enjoyed by Fulton and Livingston and released every 
creek and river, every lake and harbor in our country from the inter- 
ference of monopolies granted by the State. In the case of Brown v. 
Maryland 45 the court maintained that a tax on the original importer 
of an article before it has become a part of general property of the State 
is a tax on commerce and therefore prohibited by the Constitution. 
The States had already been prohibited from taxing the bank of the 
United States on the ground that the power to tax involves the power 
to destroy; that the power to destroy may defeat and render useless 
the power to create and that there is a plain repugnance, in conferring 
on one government a power to control the constitutional measures of 
the other. 46 "Whenever the terms in which a power is granted to 
congress, or the nature of the power, require that it should be exercised 
exclusively by congress the subject is as completely taken from the 
State legislatures, as if they had been expressly forbidden to acton it." 47 
On the great subjects of contracts, commerce and taxation, the State 
governments were forced to submit to very important restrictions 
imposed by the Constitution as interpreted by the supreme court. 



44 9 Wheaton, 1. 

45 Brown v. Maryland, 12 Wheaton, 409. 

48 McCulloch v. Maryland, 4 Wheaton, 316. 
" Sturges v. Crowninshield, 4 Wheaton, 122. 
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THE DEVELOPMENT OF THE DOCTRINE OF IMPLIED POWERS 

At the same time that the supreme court was establishing its posi- 
tion as the final court of appeals in cases of a conflict of authorities, it 
was strengthening the position of the national government by the devel- 
opment of the federalist doctrine of implied powers. Our govern- 
mental system was inaugurated under a written constitution which 
enumerated but did not define the powers which it granted. Along 
with specific grants of power to the national congress it is further pro- 
vided that the congress shall make all laws which shall be necessary 
and proper for carrying into execution the foregoing powers. On the 
interpretation of this clause the federalists and anti-federalists differed 
greatly. The latter favored a very strict construction of the Constitu- 
tion, holding that only those powers were granted by the Constitution 
which were absolutely necessary and indispensable to the conduct of 
the government. The former favored every means available to increase 
the powers of the central government and desired a broad interpreta- 
tion of the general grants of power given by the Constitution. The 
issue took a definite form in the policy of Hamilton toward the estab- 
lishment of a national banking system. Hamilton's plan was incor- 
porated into law regardless of the constitutional objections. In 1819 
a contest arose over a second bank act in which the whole situation 
was presented to the supreme court in the case of McCulloch v. Mary- 
land. 48 The counsel for the State argued that the bank of the United 
States was not necessary or indispensable to the carrying on of the 
operations of the federal government; that the Constitution did not 
emanate from the people, but as the act of sovereign and independent 
States; that the acts of congress chartering and protecting the Bank 
of the United States were not warranted by the Constitution and that 
the sovereign State of Maryland denies the obligation of those laws 
and will proceed to tax any banking association not chartered by its 
own legislature. Marshall delivered the opinion of the court: He 
reasoned that if any one proposition could command the universal 
assent of mankind, we might expect it would be this, that the govern- 
ment of the Union, though limited to its powers, is supreme within its 
sphere of action. This would seem to result necessarily from its nature. 

48 McCulloch v. Maryland, 4 Wheaton, 316. 
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It is the government of all ; its powers are delegated by all ; it repre- 
sents all; and acts for all. The nation on those subjects on which it 
can act, must necessarily bind its component parts. This government 
is acknowledged by all to be one of enumerated powers. But the ques- 
tion respecting the extent of the powers actually granted is perpet- 
ually arising and will probably continue to arise as long as our system 
shall exist. "We think the sound construction of the Constitution 
must allow to the national legislature that discretion, with respect to 
the means by which the powers it confers are to be carried into execu- 
tion, which will enable that body to perform the high duties assigned 
to it, in the manner most beneficial to the people. Let the end be 
legitimate, let it be within the scope of the Constitution, and all means 
which are appropriate, which are plainly adapted to that end, which 
are not prohibited, but consist with the letter and spirit of the Consti- 
tution are constitutional." The national banking system was upheld, 
the State was prohibited from taxing the corporation and it was 
declared that the national government should not be confined to the 
execution of the powers strictly enumerated in the Constitution. 
Marshall pleaded for a natural interpretation of the words of the 
Constitution: In Gibbons v. Ogden" he says: "If they contend for 
that narrow construction which, in support of some theory not to be 
found in the Constitution, would deny to the government those powers 
which the words of the grant, as usually understood, import, and 
which are consistent with the general views and objects of that instru- 
ment; for the narrow construction which would cripple the govern- 
ment and render it unequal to the objects for which it is declared to 
be instituted, and to which the powers given, as fairly understood, 
render it competent ; then we cannot perceive the propriety of this con- 
struction nor adopt it as the rule by which the Constitution is to be 
expounded." 

"Powerful and ingenious minds, taking, as postulates, that the 
powers expressly granted to the gove rnment of the Union are to be 
contracted, by construction, into the narrowest possible compass, and 
that the original powers of the States are retained, if any possible con- 
struction will retain them, may, by a course of well digested, but 

" Gibbons v. Ogden, 9 Wheaton, 1. 
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refined and metaphysical reasoning, founded on these premises, explain 
away the Constitution of our country, and leave it, a magnificent struc- 
ture, indeed, to look at, but totally unfit for use. They may so 
entangle and perplex the understanding as to obscure principles 
which were before thought quite plain, and induce doubts where, if 
the mind were to pursue its own course, none would be perceived. In 
such a case it is peculiarly necessary to recur to safe and fundamental 
principles to sustain those principles, and when sustained, to make 
them the tests of arguments to be examined." 

The States had to submit to these authoritative expressions of the 
supreme court backed by the force of the federal government and up- 
held by the national political doctrines of the time. The foundation 
was firmly laid for a wide extension of the powers of the central govern- 
ment without recourse to the clumsy process of amendment, and the 
governmental policy was established by which the courts were carried 
into the field of the discussion and the determination of questions 
which are political, social, or economic. Chief Justice Marshall and 
his associates were largely responsible for this distinction in handing 
down a remarkable series of decisions upholding the jurisdiction of 
the court, favoring the extension of congressional authority, and limit- 
ing the powers of the States. By 1835, the constitutional system, which 
was inaugurated in 1789, had grown into a developed scheme of govern- 
ment, and the fundamental principles of political theory which were to 
become distinctly American in interpretation and practice had been 
thoroughly formulated in the great decisions of the federal supreme 
court. 



